JURY NULLIFICATION IN CONSCIENCE CASES
Wituam M. KunsTier *

The use of domestic courts to challenge the employment of military
force abroad quite naturally encompasses the resort to civil dis-
obe.dienee as a means of initiating legal opposition to American foreign
policy. Challenges to United States involvement in Viet Nam, for exam
ple, have been generated by such acts as destroying draft cards' and
draft board files,? physically barring access of recruiters from the armed
services or munitions manufacturers, to college campuses,® and stop-
ping troop and supply trains directed toward the war zone.* In recent
days, defendants charged with the substantive crimes inherent in such
acts of disobedience have begun to assert the historical doctrine of jury
nullification in an unfamiliar setting.

Their argument is deceptively simple—because the jury is ideally a
representative cross section of the community,s it ought to be able to ac-
quit a defendant who admits the commission of certain formally illegal
acts, the commission of which the community, represented by the jury,
approves. The major difficulty with this approach is that jurors,
almost without exception, have no idea of the extent of their power in
this respect, and, under recent case law, they cannot be enlightened
as to this power.

An attempt to enlighten the jury was made in United States v.
Berrigan,® in which nine Catholic priests and laymen were charged
with the burning of certain draft board records in Catonsville, Mary-
land. During the defense summation, counsel, after discussing the Mo-
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1. United States v. O'Brien, 391 U.S. 367 (1968).

2. United States v. Berrigan, 283 F. Supp. 33¢ (D. Md. 1968), 417 F.2d 1002 (4th Cir.
1969), certiorari denied, 90 Ct. 907 (1970).

8. Zwicker v. Boll, 270 F. Supp. 131 (D. Wis.), affd per curiam, 391 U.S. 353 (1968).

4. See Hearings on H.R. 12047, H.R. 14925 H.R. 16175, H.R. 17140 and H.R. 17195, Bills
to make Punishable Assisiance to Enemies of the United States in Time of Unde-
clared i:gqufbre the House Comm. on Un-American Activities, 83th Cong., 2d Sess.,
pt1(1

5. See, eg., Rabinowitz v. United States, 366 F.2d 34 (5th Cir. 1966).

6. 283 F. Supp. 336 (D. Md. 1968), 417 F.2d 1002 (4th Cir. 1969), certiorari denied.
90 S. Ct 907 (1970). The doctrine of jury nullification was rejected by the
Fourth Circuit. Although commented upon favorably by the First Circuit in United
States v. Spock, 416 F.2d 165 (ist Cir. 1969), that court subsequently rejected it in
United States v. Boardman, 419 F.2d 110 (ist Cir. 1970), stating in essence that such
a drastic change in the law could only be engineered by the Supreme Court. Peti-
tion for certiorari will shortly be filed with the Supreme Court in that case. The
jury nuliification doctrine is also included in the requested charge in United States
v. Dellinger, Criminal No. 69-180 (D. D, filed 1969), recently tried in Chicago.
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tiva;ion of defendants, sought to educate the jury as to its role in these
words:
“Now, you are, as I have indicated, the cross-section, theo-
retically, of the community. Our Federal law says that juries
should be representative cross-sections of the community. So,
in speaking to you, we are speaking to the community, and we are
hoping to reach you, a microcosm, a small segment, 12 people,
four alternates, who are the community sitting in judgment.”

Then, quoting the words by Andrew Hamilton in the case of John Peter
Zenger in New York in 1734, counsel for the defense added:

Jurors are to see with their own eyes, to hear with their own
ears, and to make use of their consciences and understanding
in judging of the lives, liberties or estates of their fellow sub-
jects.$

The court understood this as a plea to the jury to decide the case on
the basis of conscience. It thus interrupted the summation to correct
any such conception in the minds of the jurors.® After the jury had

7. The author was defense counsel in Berrigan. The extensive quotations from the
summation are from the author’s copy of the transcript.
8. See note 7 supra. For an account of the Zenger case, see J. ALEXANDER, A Brgr
Nareanve or THE Case AND Triat or Joun Perer Zencex (S. Katz ed. 1963),
9. See note 7 supra. The court went on to remind counsel for the defense of what it had
told him beforehand:
If counsel argues that the jury has the power to decide the case on the
basis of conscience, or similar grounds, rather than the facts as the jury
may find the facts, and on the basis of the law as the Court instructs the
jury, the Court will interrupt the argument to tell the jury their duty,
and, of course, will also remind them in the charge of their duty to follow
the instructions of the Court as to the law, as we do, and should do, in
each and every case, if our system is to survive. If necessary, the
court will refer to counsel’s arguments in its charge.
Defense counsel pointed out that he had only asked the jurors to make use of
their consciences, and that accordingly he Tell within the Yimits of the court’s instrue-
tions.
Subsequently, in denying certain requests to charge, the court restated its posi-
tion as follows:
A jury need not explain nor answer to anyone, including the Court for
any verdict rendered by it and may decide factual issues as they see fit.
I have never granted such a charge. Such a charge, so far as I know, has
never been granted in this district or in this circuit.
The statement that the jury need not explain or answer to anyone, including
the Court, for the verdict rendered by it, was made by Mr. Kunstler.
He stated it in his argument. It was not contradicted by the Court, nor
contradicted by the government.
The second Lalf of the requested instruction, if I read # right, is clearly
wrong; that a jury may decide factusl issues as they see fit. They must
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reasons underlying the jury's right “to judge of ‘the law as well as the
fact.” As he put it in Kane v. Commonwealth:

The power of the jury to judge of the law in a criminal case is
one of the most valuable securities guaranteed by the Bill of
Rights. Judges may still be partial and oppressive, as well
from political as personal prejudice, and when a jury are
satisfied of such prejudice, it is not only their right but their
duty to interpose the shield of their protection to the
accused.?

In the leading case of Sparf and Hansen v. United States,® the
United States Supreme Court asserted that it is the duty of jurors to
accept and follow the judge’s instructions as to the law. But Sparf
must be read in the context of a long historical controversy over the
rights of juries. In England, the extensive debates in Parliament that
preceded the passage of Fox's Libel Law in 1792 made it quite clear
that the real issue was “the right of the jury to take both the law and
the fact in their own hands” so that “juries might go according to their
consciences in the law.” In Sparf, the Supreme Court fully recognized
the rationale behind this fundamental controversy:

[Tihe language of some judges and statesmen in the
early history of the country, implying that the jury were
entitled to disregard the law as expounded by the court, is,
perhaps, to be explained by the fact that “in many of the
States the arbitrary temper of the colonial judges, holding
office directly from the crown, had made the independence of
the jury in law as well as in fact of much popular impor-
tance.” 2¢

Sparf involved the conviction of two crewmen of the murder on the
high seas of the second mate of their vessel. Mr. Justice Harlan pointed
oll:t in his majority opinion that the trial judge had informed the jury
that

in a proper case, a verdict for manslaughter may be rendered
- - . and even in this case you have the physical power to do
so; but, as one of the tribunals of the country, a jury is ex-
gw:cted t«t)gegovemed by law, and the law it should recetve from
e court.

In affirming the duty of the jury to apply the law as reteived from the

22. 89 Pa. 522, 527 (1879).
23. 156 U.S. 51 (1895).

24 %80 ;t 89, quoting F. WHARTON, CriMINAL PLEADING AND PrACTICE § 806 (8th ed.

25. Id. at 62, n,1 (emphasis in original).

HeinOnline -- 10 Va. J. Int’l L. 76 1969-1970



1969) Jury NuLuricaTion IN Conscience Cases (i

court, Mr. Justice Harlan acknowledged a considerable body of law,
including Chief Justice Jay’s observations in Brailsford.®

In a long and persuasive dissent, Mr. Justice Gray, joined by Mr.
Justice Shiras, clearly expounded the traditional view of the common
law of both England and th_e United States that

[Tlhe jury, upon the general issue of guilty in a criminal
case, have the right, as well as the power, to decide,
according to their own judgment and comsciences, all
questions, whether of law or fact, involved in that issue.?”

It would serve no useful purpose to reiterate here the scores of cases,
treatises, statutes, and other authorities culled from both sides of the
Atlantic which are collected in Mr. Justice Gray's exhaustive analysis
of the right and power of juries.?® Suffice it to say, he forcefully
reminded us that

[A)Js said by Alexander Hamilton in Croswell’s Case,
above cited, the power of deciding both law and fact upon the
general issue in a criminal case is intrusted to the jury, “for
reasons of a political and peculiar nature, for the security of
life and liberty.” 7 Hamilton’s Works, 335; 3 Johns. Cas. 362.
The people, by a jury drawn from among themselves, take
part in every conviction of a person accused of crime by the
government; and the general knowledge that no man can be
otherwise convicted increases public confidence in the
justice of convictions, and is a strong bulwork of the
administration of the criminal law.?

In 1926, Judge Learned Hand observed in Seiden v. United States *°
that jurors

[i}f they will, . . . may set at defiance law and reason and
refuse to find the accused guilty; when they do, he escapes,
however plain his guilt.3

Of course, Judge Hand went on to add that

. . .though that is within their power, it is not within their
right; they are as much bound by the law as the court. No
judge is bound to recognize, or even to mention, that power
in his dealings with them; on the contrary, he may and
ordinarily should direct them to convict, if they find the

. See note 20 supra and accompanying text.

parf and Hansen v. United States, 156 U.S. 51, 114 (1895).
t 114.182.

t 175.

2d 197 (2d Cir. 1926).
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necessary facts. Indeed, if these be admitted, he may even in
substance, if not in form, direct them outright to convict.’

However, in 1942 in the case of United States v. Adams,® Judge
Hand sustained the contention of a criminal defendant who had acted
as his own attorney that he would not consent to be tried by a judge
except upon the advice of counsel. Judge Hand stated:

The institution of trial by jury — especially in criminal cases
— has its hold upon public favor chiefly for two reasons. The
individual can forfeit his liberty — to say nothing of his life
— only at the hands of those who, unlike any official, are in
no wise accountable, directly or indirectly, for what they do,
and who at once separate and melt anonymously in the
community from which they came. Moreover, since if they
acquit their verdict is final, no one is likely to suffer of whose
conduct they do not morally disapprove; and this introduces
a slack into the enforcement of law, tempering its rigor by
the mollifying influence of current ethical conventions. A
trial by any jury, however small, preserves both these
fundamental elements and a trial by a judge preserves
neither, at least to anything like the same degree.®

In Morris v. United States, the Court stated that

[tlhe jury must not be reduced to the position of a mere
ministerial agent by a direction on their very thought,
thereby withholding of a vital right due them. And the judge
may not pass judgment on the ability of a jury to correctly
act in any given situation and in his discretion limit their
historic province.%

The Court then declared that

[jluries do, however, have decisions to make that are not
wholly factual. “Lord Mansfield, the great prerogative
lawyer of the last age, admits, that ‘a Jury, by means of a
general verdict are entrusted with a power of blending law
and fact, and of following the prejudices of their affections or
passions. It is the duty (says he) of the Judge, in all cases of
general justice, to tell the jury how to do right, though they
have it in their power to do wrong, which is a matter entirely
between God and their own consciences.” — Argument in the
Dean of St. Asaph’s Case.” 3

32 I

33. 126 F.2d 774 (24 Cir. 1942).

34. Id. at 775-6.

35. 156 F.2d 525 (9th Cir. 1946).

86. /d. at 529.

37. Id. at 530, quoting “Phillips on Juries, P.172” [sic).
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